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FIRST AMENDED VERIFIED PETITION FOR WRIT OF MANDATE AND COMPLAINT FOR INJUNCTIVE RELIEF

1

Comes now Petitioner and Plaintiff Fix The City, Inc., and alleges as follows:

2

INTRODUCTION
1.

3

This action is brought pursuant to the Los Angeles City Charter, the California

4

Constitution, and the California Environmental Quality Act ("CEQ A," Pub. Resources Code,

5

§ 21000 et seq.) to challenge certain actions taken by the Respondents and Defendants City of

6

Los Angeles, the Los Angeles City Council, and the Los Angeles City Planning Department in

7

adopting the Hollywood Community Plan (the "Plan" or "HCP"), certifying the Environmental

8

Impact Report ("EIR") for the Plan, and adopting the Statement of Overriding Considerations

9

and Mitigation and Monitoring Report required under the California Environmental Quality Act

10

("CEQA").
2.

11

A healthy urban infrastructure is a prerequisite for the economic success of a city.

12

A city's prosperity depends upon its livability.

13

adequately equipped, and sufficiently funded police and fire departments; gridlock-free streets;

14

clean air; and sufficient water are all vitally important for an urban community to grow and

15

thrive.

16

degraded and threatened in the City of Los Angeles. For more than 10 years, the City has

17

consistently failed to conduct an annual review of its infrastructure needs as required by the

18

Framework Element of the General Plan.

19

respond to the critical infrastructure deficiencies by instituting the development controls required

20

by the General Plan. As a result, the system designed to provide regular monitoring of the state

21

of infrastructure and to mitigate the impacts of the development called for in the General Plan if

22

that development proved unsupportable, has broken.

23

Good schools; safe parks; properly staffed,

It is no secret that the integrity of each of these elements has become significantly

3.

Without this information, the City has failed to

With the amended Hollywood Community Plan, the City responds to this broken

24

system and crumbling infrastructure not by scaling back development, but by significantly

25

increasing it, amending the zoning to create numerous "up-zoned" properties allowing denser

26

and taller construction of residential, mixed-use, and commercial structures, in the name of

27

accommodating a population increase that was demonstrated to have been based on a pure fiction

28

-

a projection retracted as erroneous by the agency that originally developed it.
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4.

By adopting the new Hollywood Community Plan, the City has squandered its

2

chance to fix its broken infrastructure system.

Instead of taking a critical look at the

3

infrastructural deficiencies, the Plan merely attempts to place a band-aid on a gushing wound

4

with ineffectual mitigation measures of only speculative value.

5

development controls, it vastly increases permissible development.

6

residents in harm's way by encouraging housing and mixed-use development near sources of air

7

toxics. And the heavy development it accommodates threatens not only to impact the residents

8

and visitors to the Hollywood Community Plan area, but other residents throughout the City

9

whose public services will also be stretched even thinner to account for the burdens placed upon

Instead of providing for
It places more potential

10

them by the growth permitted in the Plan.

11

discretion, as it violates the General Plan in several critical respects, and thus it must be

12

overturned.

13

5.

The City's approval of the Plan is an abuse of

Moreover, the certification of the Plan's EIR is in violation of CEQ A in numerous

14

respects. The EIR's very premise is flawed, reliant upon an inflated baseline population increase

15

that has been rejected by the agency that promulgated it. The Plan's EIR relies upon unfunded

16

and speCUlative mitigation measures that are demonstrably incapable of mitigating the impacts of

17

the significant growth and density increases permitted under the newly amended Plan. The EIR

18

also fails to adequately analyze alternatives, as it lacks the true reduced project alternative

19

required by CEQA. For these and other reasons, the City's certification of the EIR is invalid

20

under CEQA, and must be invalidated, along with the City's adoption of the Statement of

21

Overriding Considerations and the Mitigation and Monitoring Program.

22
23

PARTIES
6.

Petitioner and Plaintiff FIX THE CITY, INC. ("Fix The City" or "Petitioner") is a

24

California nonprofit public benefit corporation duly incorporated under the laws of the State of

25

California. Fix The City, Inc.' s mission is to improve neighborhoods and critical infrastructure

26

throughout the City of Los Angeles. Prior to its recent incorporation, Fix The City was an

27

unincorporated association.

28

submitting oral and written comments to the record on multiple occasions. Petitioner's members

Fix The City participated in the approval process for the HCP,

2
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1
2
3
4

are residents of the City of Los Angeles.
7.

Respondent and Defendant CITY OF LOS ANGELES (the "City") is the public

governmental entity serving the people of the City of Los Angeles.
8.

Respondent and Defendant LOS ANGELES CITY COUNCIL (the "City

5

Council" or "Council") is the elected governing body of the City of Los Angeles, a charter city in

6

the State of California. The Council has an office in Los Angeles, California.

7

9.

Respondent and Defendant LOS ANGELES DEPARTMENT OF CITY

8

PLANNING (the "Planning Department") is the city agency that is responsible for regulating the

9

use of property in the City of Los Angeles through enacting and implementing general and

10

specific plans. The Planning Department is also the lead agency for the project, under CEQA,

11

and prepared and the EIR at issue in this action.

12

10.

Petitioner is unaware of the true names and capacities of Respondents DOES 1

13

through 100, inclusive, and they are therefore sued by such fictitious names pursuant to Code of

14

Civil Procedure section 474.

15

fictitiously named Respondent is responsible or liable in some manner for the events and

16

happenings referred to herein, and Petitioner will seek leave to amend this Petition to allege their

17

true names and capacities after the same have been ascertained.

18
19
20
21

Petitioner alleges on information and belief that each such

JURISDICTION AND VENUE

11.

This Court has original jurisdiction over this matter pursuant to article VI, section

10 of the California Constitution and sections 1085 and 1094.5 of the Code of Civil Procedure.
12.

Venue is proper in the County of Los Angeles pursuant to Code of Civil

22

Procedure section 394 in that Respondents are government entities and/or agents of the City of

23

Los Angeles.

24

13.

Petitioner has complied with the requirements of Public Resources Code section

25

21167.5 by serving a written notice of Petitioner's intention to commence this action on the

26

Respondents on July 17, 2011. Copies of the written notice and proof of service are attached

27

hereto as Exhibit A.

28

14.

Petitioner has complied with the requirements of Public Resources Code section
3
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1

21167.7 by sending a copy of this Petition to the California Attorney General on July 18, 2011.

2

A copy of the letter transmitting this Petition and the proof of service is attached hereto as

3

Exhibit B.
GENERAL ALLEGATIONS

4

5

15.

The Hollywood Community Plan serves as the primary land use planning

6

document that guides future development in a 25-square-mile area of the City of Los Angeles.

7

The Plan covers the areas roughly bounded by the cities of Burbank and Glendale and the

8

Ventura Freeway to the north; the Golden State Freeway to the east; Melrose Avenue to the

9

south; and Mulholland Drive and the cities of West Hollywood and Beverly Hills to the west.

10
11

12
13

14
15
16
17

16.

The Plan is one of 35 community plans that comprise the Land Use Element of

the City of Los Angeles General Plan.
17.

The first Hollywood Community Plan was adopted in 1973.

The Plan was

previously updated in 1988.
18.

Between 1997 and 2004, the City conducted a land use survey and held focus

group meetings in the Hollywood community.
19.

On May 25, 2005, the City held a Scoping Meeting for the EIR to present initial

land use recommendations and to receive feedback.

18

20.

The City held two public workshops on the Plan in 2006.

19

21.

A draft of the Community Plan text was released on October 1,2009. An updated

20
21

draft was released in the summer of2010.
22.

The Draft Environmental Impact Report ("DEIR") was released in March 2011

22

for 90 days of public review. The City received 68 comments on the DEIR, including from

23

Petitioner Fix The City, as well as from other community groups concerned about the Plan's

24

proposals.

25

23.

The Final Environmental Impact Report ("FEIR") was released in October 2011.

26

The FEIR concluded that the Plan would create significant and unavoidable impacts to

27

transportation, parks, water resources, air quality (specifically, greenhouse gases), noise, and

28

cultural and historic resources.

Additionally, the FEIR concluded that the Plan would have
4
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1

significant impacts that could be mitigated in the areas of land use, fire services, police services,

2

school services, energy resources, solid waste generation and disposal, air quality (including

3

intersection hot spots and air toxics), and public safety.

4
5

24.

Two public hearings were held on November 7 and lOin the Hollywood

community. Approximately 190 people attended the hearing held on November 7,2011.

6

25.

On December 8, 2011, the City Planning Commission held a public hearing on

7

the Plan. On February 24, 2012, the City Planning Commission issued its recommendations

8

regarding the Plan to the City Council. Generally, the City Planning Commission recommended

9

that the City Council and the Mayor adopt the Plan, subject to some modifications proposed by

10

the Commission.

11

26.

The Planning and Land Use Management ("PLUM") Committee of the Los

12

Angeles City Council first held a hearing on the Plan on March 27, 2012. The hearing was

13

continued to April 17,2012, and again to May 1,2012, and again to May 8, 2012. After the May

14

8 hearing, the PLUM Committee convened in closed session, and then sent the Plan to the full

15

City Council. The PLUM Committee referred the Plan without recommendation, an unusual

16

action.

17
18
19

27.

On May 18, 2012, the City released an Addition to the FEIR, and on June 14,

2012, the City released a Second Addition to the FEIR.
28.

The City Council held a hearing on the Plan on June 19,2012. On the morning of

20

the City Council hearing, the City released significantly revised Findings in support of the

21

Hollywood Community Plan. Interested members of the public had no meaningful opportunity

22

to review the revised Findings prior to the Council action on the item, and had no opportunity to

23

provide comment on the revised Findings.

24
25
26

29.

The Council adopted the Plan forthwith on June 19, 2012, in spite of the public

having received the revised Findings only that very morning.
30.

Also on June 19, 2012, the City certified the EIR for the Plan and adopted the

27

Statement of Overriding Considerations and the Mitigation and Monitoring Plan for the Plan.

28

The Notice of Determination was posted by the Los Angeles County Clerk Registrar on June 22,
5
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2012.

2

31.

The Mayor of the City of Los Angeles approved the plan on June 26, 2012.

3

32.

At this time, the Plan is to take effect August 6, 2012.

4

33.

The Plan makes significant changes to the 1988 Plan, removing development

5

limitations in commercial and multi-family residential zones in order to increase height and

6

permissible development density.

7
8
9
10
11
12

FIRST CAUSE OF ACTION
(Writ of Mandate Against the City of Los Angeles, the Los Angeles City Council,
and the Los Angeles Department of City Planning)
(Code of Civil Procedure sections 1085 and 1094.5; City Charter)
34.

Petitioner re-alleges and incorporates by reference the allegations set forth in

paragraphs 1 through 33 above.
35.

The Plan is inconsistent with the General Plan as required by City Charter Section

13

556. The Charter requires that, prior to adopting any land use ordinances, the City Council make

14

a finding showing that "the action is in substantial conformance with the purposes, intent, and

15

provisions of the General Plan." (Los Angeles City Charter, § 556.)

16

36.

The Framework Element of the General Plan of the City of Los Angeles requires

17

the creation of an annual report presenting information regarding population, development, and

18

infrastructure and services capacity within the City and each community plan area.

19

3.3.2.) This report serves an important function within the overall system of determining growth

20

and development citywide and at a community plan level.

(Policy

21

37.

22

"Monitor population, development, and infrastructure and service capacities within
the City and each community plan area, or other pertinent service area. The results
of this monitoring effort will be annually reported to the City Council and shall be
used in part as a basis to:

23
24
25
26
27

Specifically, the General Plan Framework Element provides that the City must:

a. Determine the need and establish programs for infrastructure and public service
investments to accommodate development in areas in which economic
development is desired and for which growth is focused by the General Plan
Framework Element.

28
6
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1

2
3

4

5
6
7
8
9

10
11
12

b. Change or increase the development forecast within the City and/or community
plan area ... when it can be demonstrated that (1) transportation improvements
have been implemented or funded that increase capacity and maintain the level of
service, (2) demand management or behavioral changes have reduced traffic
volumes and maintained or improved levels of service, and (3) the community
character will not be significantly impacted by such increases .....
c. Initiate a study to consider whether additional growth should be accommodated,
when 75 percent of the forecast of [population growth, housing growth,
employment growth, or commercial growth] is attained within a community plan
area. If a study is necessary, determine the level of growth that should be
accommodated and correlate that level with the capital, facility, or service
improvements and/or transportation demand reduction programs that are necessary
to accommodate that level.
d. Consider regulating the type, location, and/or timing of development, when all
of the preceding steps have been completed, additional infrastructure and services
have been provided, and there remains inadequate public infrastructure or service
to support land use development." (Framework Element Policy 3.3.2.)

38.

In spite of the clear requirement in the Framework Element, and associated

13
Polices 42 and 43, that the City prepare a monitoring program for infrastructure and public
14

services, and that City Council receive a report on the City's infrastructure on an annual basis, no

15
such report has been submitted to the Council since at least 2001.

The City has thus been

16

deprived of the necessary tools to determine whether its infrastructure is adequate to support the

17
level of development that it continues to permit and approve.
18

39.

The Hollywood Community Plan significantly increases permissible development

19
in commercial and multi-family areas, in spite of the fact that the City has done no recent
20
assessment to determine whether its infrastructure is adequately serving the existing population,
21

22

much less prepared to serve a much larger and denser population.
40.

The Plan is not consistent with General Plan Framework Element Policy 3.3.2. In

23

spite of an EIR which shows significant and unmitigable impacts to transportation, parks, and
24
water resources, and significant impacts (with questionable mitigation measures) to police, fire,
25

26

and school services, the City has failed to implement Policy 3.3.2. Policy 3.3.2 requires that the
City "consider regulating the type, location, and/or timing of development, when all of the

27

28

preceding steps have been completed, additional infrastructure and services have been provided,

7
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and there remains inadequate public infrastructure or service to support land use development."
2

The Plan and its EIR contain no evidence that the City has considered "regulating the type,

3

location, and/or timing of development" in order to ensure an adequate infrastructure will be in

4

place to support the City's current and future residents. The Council's finding that the Plan is

5

consistent with the General Plan is not supported by the City's actions in adopting the Plan that

6

will allow significant, unmitigable impacts to infrastructure.

7

41.

The Framework Element also contains Objective 3.3 and Policy 3.3.1, which

8

require the City to accommodate projected population and employment growth within the City.

9

Objective 3.3 provides that the City shall "[a]ccommodate project population and employment

10

growth within the City and each community plan area and plan for the provision of adequate

11

supporting transportation and utility infrastructure and public services." Policy 3.3.1 requires the

12

City to utilize population forecasts in order to prepare community plans. The City's findings

13

state that "the Proposed Plan's increases in capacity are growth-accommodating rather than

14

growth-inducing, consistent with policies in the General Plan Framework."

15

42.

The City's approval of the Plan is inconsistent with Objective 3.3 and Policy

16

3.3.1.

17

purportedly accommodates a projected 2030 population in the Hollywood area, but the

18

projections are erroneous, and have even been retracted by the agency that made them, the

19

Southern California Association of Governments ("SCAG").

20

relying upon these inaccurate projections. Because the Plan is designed to accommodate a much

21

larger population growth for the area than is presently forecast, changing the zoning as the Plan

22

does will induce growth to the area rather than simply accommodating it. The record before the

23

City demonstrated unequivocally that the City's infrastructure is inadequate to support even the

24

existing population and cannot support the population increases that would be permitted by

25

development levels established in the Plan.

26

Contrary to the statement in the Findings, the Plan is growth-inducing.

43.

The Plan

The City, however, persists in

The Framework Element also contains policies relating to the provIsIOn of

27

housing in the City.

Policy 4.1.9 provides that the City shall, "[ w]henever possible, assure

28

adequate health-based buffer zones between new residential and emitting industries."
8
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The

Housing Element of the General Plan also contains policies relevant to the provision of safe and

2

affordable housing in the City. Specifically, Objectives 1 and 2, and Policies 1.2.1, 1.2.2, 1.2.3,

3

require the City to encourage the development and maintenance of "safe" and "healthy" housing

4

and neighborhoods.

5

44.

The Plan is not consistent with the General Plan's policies regarding housing in

6

that it permits and encourages the development of multi-family residential and mixed-use

7

commercial/residential uses adjacent to and in close proximity to the Hollywood Freeway.

8

Housing located in such close proximity to a known source of air toxics emissions cannot be

9

characterized as "safe" or "healthy" for its residents.

Nor could the City possibly find that

10

residential properties in these locations provided "an adequate health-based buffer zone,"

11

between the toxic-emitting autos and the residential properties.

12

contains evidence demonstrating a significant health risk from such proximity to freeways and

13

automobile emissions, which will lead to an increased burden on taxpayers and the public health

14

care system.

15

45.

The record before the City

Los Angeles City Charter section 558 also requires the additional finding that the

16

Plan will have no adverse effect on the General Plan, specific plans, or any other plans begin

17

created by the Department of City Planning.

18

finding, doing so was an abuse of discretion.

19

46.

While the Council purported to adopt such a

Deficiencies in City services and infrastructure cannot be confined to the

20

Hollywood Community Plan area. Rather, evidence before the City demonstrated that even at

21

present, without the development increases permitted in the Plan, infrastructure shortfalls in the

22

Community Plan area impact the provision of services elsewhere in the City. The City failed to

23

consider the ripple effect of failing infrastructure and erroneously concluded that increasing

24

development in Hollywood Community Plan area would not adversely affect other plan areas.

25

This is manifestly not the case in a system as interconnected as the City of Los Angeles.

26

47.

The City abused its discretion by adopting the Plan which is inconsistent with the

27

General Plan, as required by the Charter, and by adopting the Plan which will cause harm to

28

other sections of the City as proscribed by Charter section 558. A writ of mandate may issue to
9
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1
2
3
4

correct this abuse of discretion and require the City Council to rescind its approval of the Plan.
48.

Petitioner has a direct and beneficial interest in the action herein and has

exhausted all other available remedies.
49.

Petitioner has a beneficial right to Respondents' performance of their respective

5

duties based on Petitioner's interest in maintaining and improving the quality of the urban

6

infrastructure in the City of Los Angeles, as well as the interest of Petitioner's members in

7

improving quality of life in their own city.

8

9
10
11

12
13

SECOND CAUSE OF ACTION
(Writ of Mandate Against the City of Los Angeles, the Los Angeles City Council,
and the Los Angeles Department of City Planning)
(Due Process)
50.

Petitioner re-alleges and incorporates by reference the allegations set forth in

paragraphs 1 through 49 above.
51.

During the process of public hearings and approval of the Plan, the City

14

introduced new documents with little opportunity for review prior to public hearings.

15

instance, on June 14, 2012, just five days before the City Council hearing, the City introduced 34

16

pages of new responses for inclusion in the FEIR.

17

52.

For

Most strikingly, on June 19,2012, the very morning of the City Council hearing

18

on the Plan, the City introduced 55 pages of new Findings. Members of the public were able to

19

obtain a copy of the document but were not able to read or provide any meaningful comment on

20

the substance of the newly issued Findings. As the Findings are central to the approvals at issue

21

in this Petition, the inability to review the Findings prior to the hearing deprive members of the

22

public, including Petitioner's members, the opportunity to present relevant testimony on issues of

23

public concern.

24

53.

The City abused its discretion by adopting the Plan after releasing the Findings on

25

the morning of the hearing. A writ of mandate may issue to correct this abuse of discretion and

26

require the City Council to rescind its approval of the Plan and conduct a new hearing, with

27

adequate public notice.

28

54.

Petitioner has a direct and beneficial interest

III

the action herein and has

10
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exhausted all other available remedies.

2

55.

Petitioner has a beneficial right to Respondents' performance of their respective

3

duties based on Petitioner's interest in maintaining and improving the quality of the urban

4

infrastructure in the City of Los Angeles, as well as the interest of Petitioner's members in

5

improving quality of life in their own city.
THIRD CAUSE OF ACTION
(Injunctive Relief)
(Code Civ. Proc., §§ 526, 526a)

6
7

8
9
10

56.

Petitioner re-alleges and incorporates by reference the allegations set forth in

paragraphs 1 through 55 above.

57.

Respondents' /Defendants' refusal to comply with the aforementioned provisions

11

of the General Plan has caused and threatens to cause Petitioner irreparable and substantial harm

12

by permitting increased development in areas in which inadequate infrastructure exists to support

13

new development, thereby burdening the infrastructure of the entire City of Los Angeles by

14

spreading scant resources too thin. So long as the Plan remains in effect, developers may submit

15

applications consistent with the zoning set forth in the Plan, and may obtain vested rights to build

16

projects in a manner that is inconsistent with the policies of the General Plan.

17

58.

Petitioners have no plain, speedy, and adequate remedy at law, in that unless

18

Respondents/Defendants are enjoined by this Court to rescind the approval of the Hollywood

19

Community Plan and all other associated approvals, development that is inconsistent with the

20

policies of the General Plan may be approved by the City. No amount of monetary damages or

21

other legal remedy can adequately compensate Petitioner and all residents of the City of Los

22

Angeles for the irreparable harm that they will suffer from the violations of law described herein.

23

FOURTH CAUSE OF ACTION
(California Environmental Quality Act)
(Pub. Resources Code., § 21167)

24

25

26
27

28

59.

Petitioner re-alleges and incorporates by reference the allegations set forth

III

paragraphs 1 through 58 above.
60.

CEQA is designed to ensure that the long-term protection of the environment be

the guiding criterion in public decisions. CEQA accomplishes its purpose by requiring public

11
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1

agencies to determine and to disclose to the public detailed information about the effect that a

2

proposed project may be expected to have on the environment. The term "project" applies to the

3

"whole of an action" which has the potential for resulting in a direct or reasonably foreseeable

4

indirect change in the environment, including, for example, general level activities such as the

5

creation of a general or specific plan for a specified geographic area. Under CEQA, in fact, the

6

environmental analysis of land use plans such as the Hollywood Community Plan is especially

7

critical because conformity to such land use plans can, in certain cases, exempt a future project

8

from detailed review under CEQA. In such cases, the only critical analysis of the effects of plan

9

build-out will be in the EIR conducted for the general plan. Thoughtful and accurate analysis is

10

thus crucial.

11

61.

The EIR does not live up to the requirements of CEQA in several critical respects.

12

62.

First, the EIR is premised on an out-of-date and legally unsupportable popUlation

13

baseline. It relies upon an inaccurate and outdated hypothetical future population increase as a

14

justification for the significant density increases it proposes, relying entirely on these erroneous

15

projections as justification for the increased density permitted in the amended Plan. This error

16

permeates the entire foundation of the EIR.

17

63.

The EIR's analyses of impacts to public services, especially those related to first

18

responders and transportation are also based on erroneous baseline assumptions. As example,

19

the record before the City revealed that the City admitted it did not even know the current (i.e.,

20

baseline) state of fire department response capacity -

21

therefore impossible for the City to accurately assess the impact of the Plan amendment on fire

22

services. The EIR's assessment of the impacts of the Plan on other public services (police,

23

water, power, sewer), and transportation are similarly flawed by reliance on an erroneous

24

baseline -

25

infrastructure reports under its General Plan. The EIR similarly fails to account for the effect of

26

the City's financial difficulties as it assesses impacts of the significantly increased density and

27

infrastructure demands permitted in the Plan. The EIR fails to acknowledge that the City has and

28

is already cutting municipal services, and does not address the reduced baseline capacity of those

and had no way of knowing.

It is

an error entirely of the City's own making due to its failure to prepare the required

12
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1
2

services at the commencement of implementation of the Plan amendments.
64.

Moreover, the EIR relies upon mitigation measures that are not funded, nor are

3

they certain to occur. Public Resources Code section 21102 proscribes the approval of projects

4

where "feasible mitigation" would "substantially lessen the significant environmental effects" of

5

a project.

6

additional police officers and civilian personnel to accommodate growth or development"

7

(Mitigation and Monitoring Program, p. 5-3); and "identify areas of the [Plan area] with deficient

8

fire protection facilities and/or services and prioritize the order in which the areas should be

9

upgraded to established fire protection standards" (id. at p. 5-2). There is no discussion in the

10

EIR or in the record as to how exactly the City proposes to implement these measures,

11

particularly in light of the City's current fiscal troubles which the record shows have resulted in

12

cuts to first-responder capacity.

13

mitigation measures on which the EIR relies to mitigate the significant impacts of the growth and

14

development it permits.

15

65.

The EIR relies upon simplistic mitigation measures such as "[h]ire and deploy

These are but two examples of the vague and contingent

Moreover, the EIR contains no evidence that the TIMP, which it relies upon as a

16

mitigation measure for impacts to transportation, police, and fire services, will ever be funded at

17

levels sufficient to achieve any meaningful mitigation for the increased development. CEQA

18

and caselaw interpreting CEQA requires that mitigation measures have a certainty of

19

implementation, including a certainty of funding. Moreover, the implementation of the TIMP is

20

highly contingent, requiring the City to conduct a nexus study that successfully demonstrates a

21

connection between new development and funding to improve traffic conditions, a task that will

22

be compounded by the already-failing roadway system and the simple fact that a nexus study

23

will not be able to address the existing (and undisclosed) state of the city's roadways.

24

66.

Nor does the EIR contain evidence that it provides effective mitigation for the

25

impacts of residential construction adjacent to or nearby the 101 Freeway.

While the EIR

26

requires various mitigation measures such as HEP A filtration and positive pressure to improve

27

indoor air quality, such mechanisms are ineffective at addressing the health hazard posed by

28

outdoor exposure to pollutants as well as indoor and outdoor exposure to nitrogen oxides and
13
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1

sulfur dioxides. And the mitigation measures are only required where an applicant proposes to

2

take advantage of density bonuses, and not required for new residential construction that would

3

be pennissible under the current plan. The failure to address all contaminants and to require

4

health-protective measures from all new residential construction in such close proximity to the

5

freeway ensures that another generation, likely of lower-income residents, will be exposed to the

6

hazardous pollutants from vehicular emissions and the attendant health risks, which are

7

demonstrably significant.

8

67.

The EIR also lacks any mechanism to ensure that any of its mitigation measures

9

are actually implemented. Public Resources Code section 21081.6, subdivision (a)(I), requires

10

that the City adopt a monitoring program "designed to ensure compliance during project

11

implementation."

12

Unlike the General Plan, which requires that the City conduct an Annual Report on the state of

13

its infrastructure citywide, the Plan and its EIR contain no requirement imposing any

14

accountability on any agency to assess whether the mitigation measures it contains have been

15

implemented and whether these measures are actually mitigating the impacts of the

16

implementation of the Plan.

17

68.

The Mitigation and Monitoring Program contains no such requirements.

The EIR also fails to analyze an adequate range of alternatives as required by

18

CEQA. Public Resources Code section 21102 specifies that public agencies shall not approve

19

projects as proposed "if there are feasible alternatives ... available which would substantially

20

lessen the significant environmental effects of such projects." In order to achieve this goal, the

21

CEQA Guidelines require that "[a]n EIR shall describe a range of reasonable alternatives to the

22

project ... which would feasibly attain most of the basic objectives of the project but would

23

avoid or substantially lessen any of the significant effects of the project, and evaluate the

24

comparative merits of the alternatives."

25

Moreover, "the discussion of alternatives shall focus on alternatives to the project or its location

26

which are capable of avoiding or substantially lessening any significant effects of the project,

27

even if these alternatives would impede to some degree the attainment of the project objectives,

28

or would be more costly." (Jd., at subd. (b).) By certifying an EIR with a scant 10 pages of

(Cal. Code Regs., tit. 14, § 15126.6, subd. (a).)

14
FIRST AMENDED VERIFIED PETITION FOR WRIT OF MANDATE AND COMPLAINT FOR INJUNCTIVE RELIEF

1

analysis of alternatives, including analysis of the Plan amendments as an alternative, as well as

2

the required "no project" alternative and an alternative that accommodates an over-inflated 2030

3

projected population increase, the EIR failed to adequately consider any reduced density

4

alternative. The EIR does not live up to the requirements of CEQA to consider alternatives that

5

will achieve the objectives of a project while avoiding significant environmental impacts.

6

69.

The EIR also lacks substantial evidence to support several critical findings. First,

7

the EIR does not contain substantial evidence in support of the baseline population estimate that

8

the entire EIR is premised upon, the 2005 and 2030 SCAG projections for population growth in

9

the Plan area. During the preparation of the EIR, SCAG acknowledged that actual data from the

10

2010 census revealed a significant difference between its projections and accurate population

11

totals. The heavy reliance in the EIR upon accommodating this projected population increase

12

invalidates the EIR as an informational tool for the decisionmakers.

13

70.

The EIR also considered an inadequate study area, by failing to account for the

14

interconnections between municipal public services provided in the Plan area and across the

15

City. The CEQA Guidelines emphasize that "[k]knowledge of the regional setting is critical to

16

the assessment of environmental impacts." (Cal. Code Regs., tit. 14, § 15125, subd. (c).) The

17

Guidelines require that the EIR "demonstrate that the significant environmental impacts of the

18

proposed project were adequately investigated and discussed and it must permit the significant

19

effects of the project to be considered in the full environmental context." (Ibid.) The City failed

20

to consider whether the implementation of the Plan and its associated demand on public services

21

would adversely impact the provision of public services elsewhere in the City by diverting

22

resources to the Plan area instead of to other neighborhoods.

23

71.

The significant modifications and amendments to the DEIR required that the City

24

recirculate the DEIR, rather than issue an FEIR with no further opportunity for response and

25

comment.

26

conform to CEQA's requirements, and is not based on substantial evidence. A writ of mandate

27

may issue to correct this abuse of discretion and require the City Council to rescind its

28

certification of the EIR and the associated Statement of Overriding Considerations and

The City abused its discretion by certifying the EIR, because the EIR does not

15
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1
2

Mitigation and Monitoring Plan.
72.

The City's Statement of Overriding Considerations violates Public Resources

3

Code section 21081 as it is not based on substantial evidence. The Statement of Overriding

4

Considerations relies in part upon the accommodation of anticipated population growth as

5

justification for the environmental impacts of implementing the amended Plan, but the record

6

before the City revealed that population is declining, not growing, in the Plan area.

7

Statement of Overriding Considerations also misleadingly relies upon a "programmatic

8

mitigation framework to regulate development projects" when in fact no such framework is

9

actually established in the ElR.

The

The Statement of Overriding considerations also includes

10

inaccurate statements regarding conformity with the Housing Element and Senate Bill 375.

11

Notably, the Statement of Overriding Considerations acknowledges that the amended Plan will

12

lead to an increase in vehicle miles travelled in the Plan area, but contends that overall the Plan

13

will lead to less vehicular miles travelled due to the nature of the development called for in the

14

Plan and the supposed reduced need for development elsewhere. The record does not contain

15

substantial evidence in support of this conclusion.

16
17
18

73.

Petitioner has a direct and beneficial interest

III

the action herein and has

exhausted all other available remedies.
74.

Petitioner has a beneficial right to Respondents' performance of their respective

19

duties based on Petitioner's interest in maintaining and improving the quality of the urban

20

infrastructure in the City of Los Angeles, as well as the interest of Petitioner's members in

21

improving quality oflife in their own city.

PRAYER FOR RELIEF

22
23

WHEREFORE, Petitioner prays for judgment as follows:

24

1.

That

this

Court

Issue

a

peremptory

writ

of

mandate

commanding

25

Respondents/Defendants: (a) to rescind all approvals issued in support of the Hollywood

26

Community Plan, including, but not limited to, the amendments to the Hollywood Community

27

Plan text and maps, the Resolution amending the Hollywood Community Plan, the adoption of

28

the rezoning actions reflecting the zone changes in the amended Hollywood Community Plan,
16
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1

the amendments to the General Plan Transportation and Framework Elements to reflect the

2

changes in the amended Hollywood Community Plan, the certification of the EIR, the adoption

3

of the Statement of Overriding Considerations, the adoption of the Mitigation and Monitoring

4

Program, and the adoption of Findings in support of all of the above approvals; and (b) to initiate

5

the process of amending the Hollywood Community Plan in a manner that conforms to the

6

policies and objectives of the General Plan as well as the requirements of CEQA;

7

2.

That this Court enjoin Respondents/Defendants from taking any action to

8

implement the amendments to the Hollywood Community Plan and the associated changes to the

9

zoning and land use maps, and to further enjoin Respondents/Defendants from taking any action

10

to approve any development project under the standards of the amended Hollywood Community

11

Plan until such time as the City Council has prepared an amendment to the Hollywood

12

Community Plan that conforms to the General Plan and the requirements of CEQ A;

13
14
15
16

3.

Civil Procedure section 1021.5 or other applicable law; and

4.

19
20
21
22
23
24

That this Court grant Petitioner such other, different, or further relief as the Court

may deem just and proper.

17
18

That this Court award Petitioner costs and attorneys' fees pursuant to Code of

DATED: July

i!L, 2012

Respectfully Submitted,
STRUMWASSER & WOOCHER LLP
Fredric D. Woocher
Beverly Grossman Palmer
Giulia C.S. Good Stefani

BY~1Jh

Beverly Grossmari'llalmer

Attorneys for Petitioner/Plaintiff Fix The City, Inc.

25

26
27
28
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VERIFICATION

1

2
3

I, Michael Eveloff, declare:

4

I am President of Fix The City, Inc., and a resident of the City of Los Angeles. I am

5

authorized to make this verification for Petitioner.

6

I have read the foregoing Verified Petition for Writ of Mandate and Complaint for

7

Injunctive Relief and know the contents thereof. Said contents are known to me to be true except

8

those matters alleged on information and belief, and as to those maters I believe them to be true.

9
10

I declare under penalty of perjury that the foregoing is true and correct.
Executed this 19th day of July, 2012, at Los Angeles, California

11

12
13
14

15
16

17
18
19
20
21

22
23
24

25

26
27

28
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EXHIBIT A

STRUMWASSER & WOOCHER LLP
AnORNEYS AT LAW

FREDRIC D. WOOCHER
MICHAELJ. STRUMWASSER
GREGORY G. LUKE t+
BRYCE A. GEE
BEVERLY GROSSMAN PALMER
BYRON F. KAHR
RACHEL A. DEUTSCH
PATRICIA T. PEl
GIULIA C.S. GOOD STEFANI

10940 WILSHIRE BOULEVARD, SUITE 2000
Los ANGELES, CALIFORNIA 90024

TELEPHONE: (310) 576-1233
FACSIMILE: (310) 319-0156
WWW.STRUMWOOCH.COM

tAlso admitted to practice in New York
:\:Also admitted to practice in Massachusetts

July 17,2012
Mayor Antonio R. Villaraigosa, the City Council Members & the Department of Planning
City of Los Angeles
Attn: Office of the City Clerk
200 N. Spring Street, Room 395
Los Angeles, CA 90012
Fax (213) 978-1040
VIA OVERNIGHT MAIL AND FACSIMILE

Re:

Notice of Commencement of CEQA Action
Fix the City, Inc. v. City of Los Angeles, et al. No. BS 138580

Dear City of Los Angeles:
On July 13,2012, Petitioner and Plaintiff Fix the City, Inc. brought suit (Fix the City, Inc. v. City
ofLos Angeles, et al. No. BS138580 LASC) against the City of Los Angeles, the City Council,
and the Department ofPlarining (collectively, "the City") to challenge the adoption of the
Hollywood Community Plan.
Please take notice, under section 21167.5 of the Public Resources Code, that Petitioner and
Plaintiff Fix The City, Inc. intends to amend its lawsuit to include a cause of action under the
provisions of the California Environmental Quality Act (CEQA) against the City of Los Angeles,
its City Council, and the Department of City Planning. The lawsuit will challenge the City's
certification of the Hollywood Community Plan Environmental Impact Report and the City's
failure to perform a legally adequate environmental analysis pursuant to CEQA.

Sincerely,

~~~
Beverly G. Palmer

cc:

Client

PROOF OF SERVICE
STATE OF CALIFORNIA
COUNTY OF LOS ANGELES
Re:

Fix The City, Inc. v. City of Los Angeles et al.
L.A.S.C. Case No. BS 138580

I am employed in the County of Los Angeles, State of California. I am over the age of 18
and not a party to the within action. My business address is 10940 Wilshire Boulevard, Suite
2000, Los Angeles, California 90024.
On July 17, 2012, I served the foregoing document(s) described as Letter (Notice of
Petitioner's intention to commence this action) on all appropriate parties in this action, as
listed below, by the method stated:
MAYOR ANTONIO R. VILLARAIGOSA
CITY COUNCIL MEMBERS
DEPARTMENT OF PLANNING
Attn: Office of the City Clerk
200 North Spring Street, Room 395
Los Angeles, CA 90012
Facsimile: (213) 978-01040
~

If fax service is indicated, by facsimile transmission this date to the fax number
stated, to the attention of the person named, pursuant to Code of Civil Procedure section 10 13(t).
o
IfU.S. Mail service is indicated, by placing this date for collection for mailing true
copies in sealed envelopes, first-class postage prepaid, addressed to each person as indicated,
pursuant to Code of Civil Procedure section 1013a(3). I am readily familiar with the firm's
practice of collection and processing correspondence for mailing. Under that practice, it would
be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at
Los Angeles, California, in the ordinary course of business. I am aware that on motion of the party
served, service is presumed invalid if postal cancellation date or postage meter date is more than
one day after date of deposit for mailing contained in the affidavit.
~

If overnight service is indicated, by placing this date for collection by sending true
copies in sealed envelopes, addressed to each person as indicated, pursuant to Code of Civil
Procedure, section 1013(d). I am readily familiar with this finn's practice of collecting and
processing correspondence. Under that practice, it would be deposited with an overnight service
in Los Angeles County on that same day with an active account number shown for payment, in the
ordinary course of business.
I declare under penalty of perjury under the laws of the State of California that the above
is true and correct. Executed on July 19, 2012, at Los Angeles, California.

7~7k~
Paula M. Klein

EXHIBIT B

STRUMW ASSER & WOOCHER LLP
A rrORNEYS AT LAW

FREDRIC D. WOOCHER

10940 WILSHIRE BOULEVARD, SUITE 2000
Los ANGELES, CALIFORNIA 90024

MICHAELJ. STRUMWASSER
GREGORY G. LUKE-rt
BRYCE A. GEE
BEVERLY GROSSMAN PALMER
BYRON F. KAHR
RACHEL A. DEUTSCH
PATRICIA T. PEl
GIULIA C.S. GOOD STEFANI

TELEPHONE: (310) 576-1233
FACSIMILE: (310) 319-0156
ViWW.STRUMWOOCH.COM

tAlso admitted to praclice in New York
:tAlso admitted to practice in Massachusetts

July 19,2012
Office of the Attorney General
1300 "I" Street
Sacramento, CA 95814-2919
Re:

Notice of Commencement of CEQA Action

Dear Attorney General:
Pursuant to Public Resources Code section 21167.7 and Code of Civil Procedure section 388,
Plaintiff and Petitioner Fix The City, Inc. hereby gives notice that on July 19,2012, a petition for
writ of mandate and complaint was filed against Defendants and Respondents, the City of Los
Angeles, the City Council, and the Department of Planning {collectively, "the City") in Los
Angeles Superior Court, Central Division. The action challenges the City's certification of the
Hollywood Community Plan Environmental Impact Report and failure to comply with procedural
and substantive requirements of the California Environmental Quality Act, Public Resources
Code section 21000, et seq. ("CEQ A"). Petitioner's action will contend that the City's EIR relies
upon unfunded and speculative mitigation measures, fails to analyze alternatives, makes
calculations based on an inflated and out-of-date baseline population, and lacks substantial
evidence in support of several critical findings. A copy of the Petition for Writ and Complaint is
attached to this notice. In addition, I include a copy of the notice of intent to commence action
upon Defendants and Respondents the City, and the proof of service of the notice.
Should you have any questions about this notice, do not hesitate to contact me at 310-576-1223
or bpalmer@strumwooch.com.

Sincerely,

9Ms,Jj~
Beverly G. Palmer
cc:

Client

PROOF OF SERVICE

STATE OF CALIFORNIA
COUNTY OF LOS ANGELES
Re:

Fix The City, Inc. v. City of Los Angeles et al.
L.A.S.c. Case No. BS 138580

I am employed in the County of Los Angeles, State of California. I am over the age of 18
and not a party to the within action. My business address is 10940 Wilshire Boulevard, Suite
2000, Los Angeles, California 90024.
On July 19, 2012, I served the foregoing document(s) described as Letter (Notice re
filing of CEQ A action with attached copy of the Petition, and Notice to Respondents
of intent to file CEQA action) on the California Attorney General, as listed below, by the
method stated:
Office of the Attorney General
1300 "I" Street
Sacramento, CA 95814
If fax service is indicated, by facsimile transmission this date to the fax number
stated, to the attention of the person named, pursuant to Code of Civil Procedure section 1013(£).
o

~

IfU S. Mail service is indicated, by placing this date for collection for mailing true
copies in sealed envelopes, first-class postage prepaid, addressed to each person as indicated,
pursuant to Code of Civil Procedure section 1013a(3). I am readily familiar with the firm's
practice of collection and processing correspondence for mailing. Under that practice, it would
be deposited with the U.S. Postal Service on that same day with postage thereon fully prepaid at
Los Angeles, California, in the ordinary course of business. I am aware that on motion of the party
served, service is presumed invalid if postal cancellation date or postage meter date is more than
one day after date of deposit for mailing contained in the affidavit.
o
If overnight service is indicated, by placing this date for collection by sending true
copies in sealed envelopes, addressed to each person as indicated, pursuant to Code of Civil
Procedure, section 1013(d). I am readily familiar with this finn's practice of collecting and
processing correspondence. Under that practice, it would be deposited with an overnight service
in Los Angeles County on that same day with an active account number shown for payment, in the
ordinary course of business.
I declare under penalty of perjury under the laws of the State of California that the above
is true and correct. Executed on July 19, 2012, at Los Angeles, California.

~/~;t~Paula M. Klein

PROOF OF SERVICE
STATE OF CALIFORNIA
COUNTY OF LOS ANGELES
Re:

Fix The City, Inc. v. City of Los Angeles et al.
L.A.S.c. Case No. BS 138580

I am employed in the County of Los Angeles, State of California. I am over the age of 18
and not a party to the within action. My business address is 4739 Coolridge, Culver City,
California 90230.
On July 19, 2012, I served the foregoing document(s) described as

First Amended
Verified Petition for Writ of Mandate and Complaint for Injunctive Relief on all
appropriate parties in this action, as listed below, by personally delivering a copy of said document
to:
City of Los Angeles
c/o Office of the City Clerk
200 N. Spring Street, Room 395
Los Angeles 1 California 9002

Los Angeles Department of City Planning
c/o Office of the City Clerk
200 N. Spring Street, Room 395
Los Angeles, California 9002

Los Angeles City Council
c/o Office of the City Clerk
200 N. Spring Street, Room 395
Los Angeles, California 9002

I declare under penalty of perjury under the laws of the State of California that the above
is tlUe and correct. Executed on July 19,2012, at Los Angeles, California.

